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QUESTIONS PRESENTED FOR REVIEW
1.

Did the panel of the Court of Appeals which

affirmed the trial court's grant of summary judgment render a
decision in conflict with another panel of the Court of Appeals on
the same issue of law?
2.

Did the panel of the Court of Appeals which

affirmed the trial court's grant of summary judgment render a
decision in conflict with a decision of the Supreme Court?
3.

Did the panel of the Court of Appeals which

affirmed the trial court's grant of summary judgment so far depart
from the accepted and usual course of judicial proceedings or so
far sanction such a departure by the trial court as to call for
the Supreme Court's exercise of its powers of supervision?
4.

Did the panel of the Court of Appeals which

affirmed the trial court's grant of summary judgment decide an
important question of law which has not been, but should be,
settled by the Supreme Court?
STATEMENT OF JURISDICTION
This Court has jurisdiction over this matter pursuant to
Sections 78-2-2(3)(a) and (5) UTAH CODE ANNOT.

This is a petition

for certiorari filed by Petitioners pursuant to Rules 45 to 51 of
the Utah Rules of Appellate Procedure.
CONTROLLING PROVISIONS OF STATUTES, ETC.
Respondents submit the only controlling statutory
provisions important to the consideration of the Petitions are the
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rules of appellate procedure for petitions for writs of
certiorari, Rules 45-51 of the Utah Rules of Appeallate
Procedure.

Those statutes and the case law set forth and

described in the Petition for Writ of Certiorari merely mimic and
reiterate those set forth and fully briefed to the Court of
Appeals by both parties, which statutes and other legal issues
were already considered by the Court of Appeals to be
uncomplicated under Rule 31 of the Utah Rules of Appellate
Procedure.
STATEMENT OF THE CASE
Nature of the Proceedings Below
Appellants ARNOLD A. GAUB ("GAUB") and QUANTUM
ASSOCIATES, INC. ("QUANTUM"), a corporation owned in whole or in
part by GAUB, commenced this action by filing a complaint against
Respondents SCOTT D. OGDEN, a/k/a S. D. OGDEN, d/b/a CARGO LINK
INTERNATIONAL, and S. D. OGDEN AND ASSOCIATES, CARGO LINK
INTERNATIONAL, INC., d/b/a CARGO LINK INTERNATIONAL, a corporation

(hereafter collectively "CARGO LINK") and GREAT AMERICAN INSURANCE
COMPANIES, a corporation, a/k/a GREAT AMERICAN WEST, INC.
(hereafter collectively "GREAT AMERICAN") on September 23, 1986
(Record at 2-5). The Complaint contained three causes of action,
two against CARGO LINK and one against GREAT AMERICAN.
The First Cause of Action alleged that CARGO LINK
breached a contract between it and Plaintiffs.

The Second Cause

of Action alleged negligence against CARGO LINK, which negligence
-2-

allegedly caused GAUB and QUANTUM damage.

Finally, the Third

Cause of Action alleged that GREAT AMERICAN breached its contract
of insurance with GAUB and QUANTUM.
GREAT AMERICAN and CARGO LINK filed a motion for summary
judgment on all claims on December 9, 1988. After all supporting
and opposing memoranda had been filed, the Third District Court
heard oral argument on February 24, 1989.

Three days prior to the

hearing, counsel for GAUB and QUANTUM filed two documents with the
court.

The first was entitled Request to Address Specific Issues

and for Judgment on Said Issues (Record at 133-4).

The second was

entitled Publication and Filing of Deposition of Arnold A. Gaub
(Record at 135-6).

At the hearing on February 24, 1989, the lower

court granted CARGO LINK'S and GREAT AMERICAN'S motion for summary
judgment.

The Order granting Summary Judgment was served upon

counsel for GAUB and QUANTUM pursuant to Rule 4-504 Utah Code of
Judicial Administration on February 24, 1989 (Record at 139).
After the five days for objection to the form of the order had
passed without objection, the lower court signed and entered the
Order on March 2, 1989 (Record at 138-9).
Appellants filed their notice of appeal on March 24,
1989.

This Court denied Petitioners' motion for summary

disposition under Rule 10 on May 22, 1989.

This Court poured over

the appeal to the Court of Appeals on September 19, 1989. On
May 11, 1990, and after the briefing of the parties was complete,
the Court of Appeals gave notice that oral argument would be heard
-3-

on June 19, 1990, and that the case had been assigned to the
Rule 31 calendar on its own motion.

On June 19, 1990 a panel of

the Court of Appeals heard oral argument from the parties and
affirmed the trial court's order granting summary judgment.
Petitioners filed a petition for rehearing which the Court of
Appeals denied on July 11, 1990.

Subsequently, Petitioners filed

their petition for certiorari with this Court on September 10,
1990.
Statement of the Facts
Cargo Link International, Inc. is a corporation owned
entirely by Scott Ogden (Record at 271 (pp. 6-7)).

CARGO LINK is

a custom house brokerage service and international freight
forwarding concern (Record at 271 (p. 6)). CARGO LINK'S general
duties with respect to the importation of goods were (1) to
receive documents from the client regarding the shipment,
(2) formalize the clients1 documents into U.S. Customs format,
(3) submit the formal documents to customs, (4) have customs
release the product from the foreign trade zone, and (5) inform
the client that the product was released from customs and ready
for pick-up from the foreign trade zone (Record at 43, 67-68).
The foreign trade zone is a warehouse where imported merchandise
can be put and held until the owner is ready for the goods to
enter United States commerce.

While the merchandise is in the

foreign trade zone, it is not subject to customs duties and taxes
(Record at 44, 85).
-4-

In the early part of 1983, QUANTUM approached CARGO LINK
for the purpose of having CARGO LINK facilitate the importation of
satellite disk drives which were to be brought from Taiwan,
through Los Angeles, to the foreign trade zone located in Salt
Lake City, Utah (Record at 43, 57-8, 270 (pp. 23-4)).

There was

never a written agreement setting forth the duties of CARGO LINK
to QUANTUM (Record at 45, 58).
On or about June 8, 1983, QUANTUM and a third party by
the name of Richard Soong & Co. ("Soong") executed an Agreement
providing for the importation of 2100 satellite disk drives to
Salt Lake City, Utah from Taiwan.

The shipment came in the form

of two shipping containers of 1050 disk drives each.

The

Agreement provided that QUANTUM was to pay $134,400.00 for the
first 1050 disk drives.

The Agreement also gave QUANTUM an option

to purchase Soong1s second set of 1050 disk drives from Soong for
$189,000.00 within 30 days of the arrival of the disk drives in
Salt Lake City.

On the face of the Agreement it states,

Letter of Credit to be opened by Star Valley Bank or by
their designated corresponding bank in the amount of
$134,400.00 immediately for the first 1050 disk drives.
Within 30 days after arrival in Salt Lake City, Utah,
Quantum Associates, Inc. has the option of paying
$189,000 for the remaining 1050 disk drives, should the
product be acceptable.
(Record at 44, 59, 63, 83). A copy of this Agreement was given to
CARGO LINK to satisfy CARGO LINK'S requirement of a writing
setting forth the terms of the 30-day option given by Soong to
QUANTUM (Record at 45, 69, 72-4).
-5-

On or about June 16, 1983 GREAT AMERICAN was requested to
name Star Valley State Bank as a loss payee under the Business
Protector Policy in favor of CARGO LINK'S policy No. BP 3 23 97 41
("First Policy").

The reason for the addition was that GREAT

AMERICAN was advised that Star Valley State Bank had an interest
in some goods.

QUANTUM was added to a certificate of insurance to

make Star Valley State Bank aware that any goods of QUANTUM'S in
the custody and control of CARGO LINK were insured (Record at 47,
92-93) .
On or about June 30, 1983, QUANTUM informed CARGO LINK of
the shipment of 2100 disk drives, which would be coming in two
containers of 1050 disk drives each.

On that same day, CARGO LINK

told QUANTUM that in order for Soong*s second set of disk drives
to be released from the foreign trade zone, authorization would
have to come from Soong.

This was confirmed with Soong by Cargo

Link on the same day by telephone.
separate files —

CARGO LINK maintained two

one file for QUANTUM for its 1050 units and one

file for Soong for its 1050 units (Record at 45, 70-73, 83-4).
QUANTUM knew that it had to exercise the 30-day option in order to
purchase and take control of Soong*s second set of disk drives
(Record at 45, 61).
The 2100 disk drives arrived in Salt Lake City in the
first or second week of July, 1983 (Record at 46, 75). Within the
30 days after the arrival of the disk drives in Salt Lake City,
QUANTUM never informed CARGO LINK that it intended to exercise its
-6-

option to purchase Soong1s second set of disk drives, nor did
Quantum make known to CARGO LINK any claim of rights to those disk
drives.

QUANTUM never paid any monies to Soong for Soong1s second

set of disk drives (Record at 46, 60, 79).
After the expiration of the 30 days from the date of
arrival in Salt Lake City, Soong instructed CARGO LINK to file an
entry with U.S. Customs to arrange for the release of Soong's
second set of disk drives.

After the paperwork was done, and

Soong's disk drives released, Soong arranged for its disk drives
to be picked up from the foreign trade zone.

CARGO LINK did not

physically pick up Soong's set of disk drives from the foreign
trade zone (Record at 46, 86, 77). After Soong's withdrawing its
set of disk drives, CARGO LINK had no further contact with the
disk drives, and did nothing in relation to them (Record at 47,
78) .
QUANTUM withdrew its 1050 disk drives from the foreign
trade zone over a period of 6-9 months as it made sales to
customers (Record at 46, 76-7, 86).
SUMMARY OF ARGUMENT
Respondents respectfully submit that Petitioners have
misapprehended the purposes and policies of Rules 45-51 of the
Utah Rules of Appellate Procedure.

A review of the Petition for

Writ of Certiorari reveals that the primary ground upon which
Petitioners seek review of the Court of Appeals' decision is the
Petitioners* repeated and continued claim of factual disputes
-7-

supposedly precluding summary judgment.

Two courts, the trial

court and the Court of Appeals, have already reviewed the record
and determined that there are no genuine issues of material fact
to prevent entry of summary judgment.

For this reason,

Respondents have not repeated all of the arguments and cited all
of the cases and statutes referred to in its Brief of Respondents
and considered by the Court of Appeals below.
The purposes behind the rules governing writs of
certiorari from a decision of the Court of Appeals are to serve
the interest in continuity and consistency of law to be applied to
the facts, unless there is some suggestion that either the trial
court or Court of Appeals has strayed from the usual course of
judicial proceedings in such a way that this Court should review
the matter.

The Court of Appeals already determined, when it

expedited the appeal on its own motion under Rule 31, that the
factual and legal issues involved were uncomplicated, and did not
merit a written opinion.
Petitioners have completely failed to meet their burden
of showing good cause for this Court's reviewing the Court of
Appeals' decision, because there has been no showing that any
policies behind certiorari would be met by granting the Petition
herein.

For these reasons, this Court should deny the Petition

for Writ of Certiorari.
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ARGUMENT
I.

PETITIONERS RAISED NO ISSUES IMPORTANT TO CERTIFICATION
Respondents recognize that the four grounds set forth in

Rule 46 are not complete, in that they do not set forth all of the
grounds or reasons upon which this Court may desire to review a
decision of the Court of Appeals.

However, Rule 46 does indicate

that a petition for writ of certiorari should be granted only for
reasons of a "character" similar to those expressly set forth in
Rule 46.

Respondents herein respectfully submit that the

"character" of reasons for certiorari fall into two underlying
policies.
The first and predominant policy underlying Rules 45-51
(embodied in subparts (a), (b), and (d) of Rule 46) is to make the
law in Utah clear and unambiguous.

This policy suggests that this

Court should address any inconsistencies between any respective
decisions within separate panels of the Court of Appeals, or
between the Court of Appeals and this Court.

Further, if the

Court of Appeals has addressed an important issue of law, this
Court may want to settle the matter.

The second policy (embodied

in subpart (c) of Rule 46) is to ensure that neither the trial
court nor the Court of Appeals has departed from procedure such
that a party's rights have been materially prejudiced.
A reading of the Petition reveals that Petitioners are
essentially making the same arguments it has made to both the
trial court and to the Court of Appeals, i.e. there are factual
-9-

issues.

Two courts, one trial court and one appellate court, have

already heard Petitioners' claims of factual disputes and rejected
them.

In the case of the Court of Appeals, the factual and legal

issues were deemed to be of so uncomplicated a nature that of its
own motion, the Court of Appeals proceeded under Rule 31 for an
expedited decision without a written opinion.

Presumably, this

Court made a similar determination when it poured the case over to
the Court of Appeals.

Because Petitioners have made no showing of

a reason with a "character" similar to those expressly set forth
in Rule 46, this Court should deny the Petition for Writ of
Certiorari.
1.

The Court Of Appeals' Decision Did Not Conflict
With A Decision Of Another Panel Of The Court Of
Appeals, Or With A Decision Of This Court.

Petitioners made no showing, and did not even contend
that the Court of Appeals' affirmation of the trial court's grant
of summary judgment conflicted with any other decisions of another
panel of the Court of Appeals, or of this Court.

Further, no

important issue of law was decided by the Court of Appeals such
that this Court should settle the matter.

The uniqueness and

importance of the legal issues in this case was impliedly ruled
upon by the Court of Appeals when it determined, of its own
motion, to proceed under Rule 31.
Petitioners apparently contend that because the trial
court and Court of Appeals have determined summary judgment was
appropriate, their decisions have conflicted with the Utah case
-10-

law stating the summary judgment is inappropriate when there are
genuine issues of material fact.

(See, e.g. Petition at p. 10).

Petitioners misunderstand the type of conflict of law necessary to
incline this Court to exercise its discretion by granting
certiorari.

If the Court of Appeals had ruled that summary

judgment was appropriate in spite of genuine issues of material
fact, then an inconsistent ruling of law would exist, over which
this Court would likely exercise some supervision.
such conflict of law exists here.

However, no

Neither court below suggested

that the law to be applied to what were determined to be
undisputed material facts should be anything other than the law
historically and consistently applied to motions for summary
judgment.
Because Petitioners made no showing of any conflict
within or importance of the legal issues in this case, this Court
should deny the Petition for Writ of Certiorari.
2.

There Was No Showing That Either The Trial Court Or
The Court Of Appeals Departed From Any Established
Procedures.

Petitioners failed to identify any departure from
established procedures by either the trial court or by the Court
of Appeals.

There are really two of Petitioners' arguments which

arguably fall under this policy.

The first is that both of the

lower courts failed to recognize alleged issues of fact.

If this

alleged departure from procedure constitute^ grounds for review by
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this Court, then all affirmations of summary judgment by the Court
of Appeals would ipso facto be appropriate for certiorari.

This

cannot be the intent behind Rule 46.
The second ground is apparently Petitioners' contention
that when this Court poured this case over to the Court of Appeals
on September 19, 1989, the Court of Appeals was somehow precluded
from proceeding under Rule 31.

Petitioners apparently rely upon

the May 22, 1990 Order denying Petitioners* motion for summary
disposition, which stated that the issues were reserved for
"plenary presentation and consideration of the case."
Appendix to Petition).

(See

Petitioners apparently argue that the

Court of Appeals' treatment of this case under Rule 31 is
inconsistent with the May 22, 1990 Order of this Court.

However,

nothing in the phrase "plenary presentation and consideration"
suggests that the Court of Appeals is precluded, on its own
motion, from determining that an appeal contains nothing in the
way of factual or legal issues to compel a written opinion.
Indeed, the September 19, 1989 order pouring this case over to the
Court of Appeals indicated merely that the Court of Appeals would
handle the "disposition" of the case.

(See Appendix).

The Court

of Appeals' determination to treat this case under Rule 31 should
not be considered a "departure" so far as to move this Court to
exercise its discretion to supervise in this case.

To deem it a

departure would be contrary to the strong policies of judicial
economy inherent in Rule 31, and would tie the hands of the Court
of Appeals in making such determinations.
-12-

Finally, Petitioners complain for the first time here
that they were prejudiced by the lower court's failure to address
a Cross-Motion for Summary Judgment.

Respondents submit that the

grant of summary judgment dismissing all of Petitioners' claims
effectively denied Petitioners' Cross-motion for summary
judgment.

Further, Petitioners' failure to notice its motion for

decision may have contributed to the trial court's not having
ruled upon it.

In either case, the issue is raised for the first

time here, and is thus is not appropriate for consideration here.
CONCLUSION
For the reasons set forth above, Respondents respectfully
request that this Court deny the Petition for Writ of Certiorari.
DATED this 15th day of October, 1990.
Respectful ly^Bubmitbed^,

P'aul S. Felt
Mark 0. Morris
Attorneys for Respondents
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CERTIFICATE OF SERVICE

I hereby certify that on the V^ day of October, 1990,
four (4) copies of the foregoing BRIEF OF RESPONDENTS IN
OPPOSITION TO PETITION FOR WRIT OF CERTIORARI were mailed, postage
prepaid, to the following:
Arnold A. Gaub, pro se
P. O. Box 21
Alpine, Wyoming 83128

MOMPC+12
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APPENDIX
September 19, 1990 Order pouring case over to Court of
Appeals
MOMPC+12
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September 19, 1989
OFFICE OF THE CLERK
Paul S. Felt, Esq.
Ray, Quinney & Nebeker
400 Deseret Building
70 South Main Street,
P.O. Box 45385

Arnold A. Gaub, and Quantum
Associates, Inc., a corporation,
Plaintiffs and Appellant,
v.
Scott D. Ogden, a/k/a/ S.D.
Ogden, d/b/a Cargo Link Intl.,
and S.D. Ogden and Associates,
Cargo Link International, Inc.,
d/b/a Cargo Link International, a
Corporation, and Great American
Insurance Companies, a Corporation,
a/k/a/ Great American West, Inc.,
Defendants and Appellees.

No. 890112

Pursuant to the authority vested in this Court, this case
is poured-over to the Court of Appeals for disposition.
All further pleadings and correspondence should be directed to
that Court. Their address is 230 South 500 East, Suite 400,
Salt Lake City, Utah 84102.
Geoffrey J. Butler
Clerk

